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IV

J. STATEMENT OF THE CASE

A. NATURE OF THE CASE
The defendant, Michael I. Kramer, appeals from the District Court decision entered on
March 29, 2011 affinning the magistrate court verdict of guilty to Driving Under the
Influence entered on March I 2, 20 I 0.

B. STATEMENT OF FACTS AND COURSE OF PROCEEDINGS

On Friday, March 12,2010 a jury trial was held before the Honorable Robert Burton in
Magistrate Court of Kootenai County. The defendant Michael Kramer was charged with Driving
Under the Influence. At the time of trial the state argued that the breath test should be admissible
even though the test was terminated after a first sample was taken followed shortly thereafter by
two additional blows with readings of .174 and .175. No additional 15 minute observation period
was taken before the breath tests were completed. (3/12/10 '·Tr" Vol. I, p. 2, L. 22/ "Tr" Vol. I, p.
2, L. 15) The defense argued that this was an issue of mouth alcohol that established a factual
question for the jury to decide if that was an unreliable breath test. (3/12/10 "Tr" Vol. I, p. 3-4)
The defense then indicated that there were issues regarding the documentation for the
breath machine. (3/12/ 10 "Tr" Vol. I, p. 4, L. 25/ "Tr" Vol. I, p. 5) At trial the defense argued
that a discovery demand was filed on March 18, 2009. The defense demanded disclosure of
documents and experts that the state intended to use to lay a foundation for the breath test.
(3/12/10 "Tr" Vol. I, p. 9, L. 11-17) A demand included the disclosure of all experts, basis of
expert testimony pursuant to IRE 705, and all analyses performed with testing procedures, and

reagents or solvents used in the testing procedures. (3/12/10 "Tr'' Vol. I, p. 9) The defense
objected to the use of the breath test because the prosecution failed under IRE 702, 703, and 704
to disclose any discovery related to the breath test and failed to disclose Jeremy Johnson as an
expert on the breath test. (3/12 110 '·Tr'' Vol. I, p. 5, L. 1-19) The defense argued that this demand
included the expert and certificates used for the breath test. (3/12/10 "Tr'· Vol. J, p. 6, L. 4-20)
The court inquired if the defense sought to obtain the documentation through a request
from law enforcement. (3/12/10 "Tr" Vol. I, p. 11) The defense argued that the government must
timely produce the demanded material to allow the defense to prepare and respond to the state's
documents and or witnesses. The prejudice to the defendant is from the failure to timely disclose
denies the defense the ability to call witnesses or defense experts. (3/12/10 ··Tr'' Vol. I, p. 11)
The defendant argued that pursuant to Melendez-Diaz the U.S. Supreme Court ruled that
where scientific evidence is used the defendant has a Sixth Amendment right to confront the
witnesses against him at trial. (3/12/10 ''Tr" Vol. I, p. 12-14/ "R" Vol. I, p. 117-119) The defense
clarified the motion was three-fold to exclude breath test for the failure to timely provide
discovery, the prejudice is the inability to now bring an expert on the breath machine, and the
denial of the right of confrontation under the Sixth Amendment. (3/12/ 10 "Tr" Vol. I, p. 15) The
defense explained that the government needed to bring the person that calibrated the equipment
(Deb Schofield), the forensic services commander (Mr. Powell), and the person that prepared the
simulator solution a David Lacock. (3/12/10 "Tr" Vol. I, p. 15) The defendant argued that these
people must be called to testify to preserve the defendants right of confrontation under the Sixth
Amendment. (3/12/10 "Tr" Vol. I, p.16, L. 1-21) The defense further argued that the government
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could not lay a proper foundation to introduce the breath test because the witnesses were not
called as required by the Sixth Amendment confrontation clause. (3/12110 --Tr·' Vol. I, p. 17/ ''R''
Vol. I,p.117-119)
The state responded that they provided, in response to the defense discovery demand, the
breath testing ticket. (3/12/10 --Tr" Vol. I, p. 18) The government provided the certification
documents when they were received the week of trial. (3/12/10 'Tr" Vol. I, p. 19/ .. R'' Vol. L p.
I 08-116) The prosecutor argued that bringing the forensic scientist from Kentucky. the forensic
technician, --all those witnesses to present to the jury ... is that gonna confuse and mislead the
jury?'. (3/12/10 "Tr" Vol. I, p. 19. L.15-20) The court then points to the question of the need to
bring the person who did the analysis so they can be cross-examined. (3/12/10 .. Tr" Vol. I, p. 20,
L.12-21)
The prosecution argued that they had a Jeremy Johnson available to testify. The defense
explained that David A. Lacock was the forensic scientist that prepared the simulator solution to
the target value of .081 and .073 to .089 of ethyl alcohol per 210 liters of vapor. (3/12/10 "Tr"
Vol. I, p. 21) Mr. Johnson did not do that preparation of the simulator solution. (3/12/10 "Tr"
Vol. I, p. 22/ "R., Vol. I, p. 111) Further, that Mr. Powell was the technician that needed to be
called as technician to testify that the breath machine is properly certified. (3/12/10 "Tr" Vol. I,
p. 22) These people are needed to testify that the breath test was completed as required by 188004(4 ). (3/12/10 "Tr" Vol. I, p. 23, L. 1-7) The government here is using a breath machine to
prove that alcohol is present in the defendant and this goes to the heart of the issue as in a drug
case and if the defendant blows above .08 he is presumed guilty. (3/12/10 "Tr'' Vol. I, p. 23-24)
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The defense argues that notice was not required here because there is a constitutional right of
confrontation under the Sixth Amendment. (3/12/10 ''Tr·' Vol. I, p. 24) That the prosecution must
bring these individuals that are testifying by certificates and not Jeremy Johnson. (3/12/10 "Tr"
Vol. L p. 24-25)
The court rules that the motion to suppress was untimely and the state could bring Jeremy
Johnson because he was disclosed. The court further ruled that Trooper Lind conducted the
breath test and he will be present to testify. (3/12/10 "Tr·' Vol. I, p. 26) The court does not know
that the technician who calibrated the instrument must appear pursuant to Crawford. The issue of
lack of foundation may be renewed at that time in the trial. (3/12/10 "Tr" Vol. I, p. 26)
The jury was called into the court and voir dire was conducted. (3/12/10 ·'Tr" Vol. I, p.
27) The parties made opening statements. (3/12/10 ''Tr" Vol. I, p. 27-41) The state began their
case with the testimony of Trooper Lind from ISP. Trooper Lind testifies regarding his training
as a Trooper. (3/12/10 "Tr" Vol. I, p. 45) Trooper Lind testified he was trained to do field
sobriety tests. (3/12/10 "Tr" Vol. I, p. 50-51) Then the Trooper testified that he observed on
March 14, 2009 a vehicle traveling on I-90. The Trooper stated the vehicle appeared to be going
faster than other traffic on the interstate. (3/12/10 "Tr·' Vol. I, p. 52) The vehicle was a full sized
and four door pickup pulling a snowmobile trailer with snowmobiles on it. (3/12/10 "Tr" Vol. I,
p. 54)
The person driving the truck was identified as Michael Kramer. (3/12/10 "Tr" Vol. I, p.
55) In conversation with Mr. Kramer the Trooper stated that Mr. Kramer had "sleepy looking,
heavy, glassy" look to his eyes. (3/12/10 "Tr" Vol. I, p. 55) The speech was called slurred and
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very slow and deliberate. (3/12/10 '·Tr"' Vol. I, p. 55) The characteristics were described as being
indicators of intoxication. (3/12/10 '·Tr'' Vol. I, p. 56)
Trooper Lind testified that he is trained in doing breath test on the Intoxilyzer 5000.
(3112/10 ··Tr·· Vol. L p. 75) The defcndanfs mouth was checked as required and nothing was
found. (3/12110 ··Tr"' Vol. I, p. 77) The fifteen minute observation period was then completed.
(3/12/10 .. Tr·· Vol. I, p. 77) The machine is described that is used for the breath test. (3/12/10
·'Tr'· Vol. I, p. 79) Information is entered into the breath test machine. (3/12/10 "Tr" Vol. I, p.
80) The procedures were described in operating the breath machine. (3/12/10 "Tr" Vol. I, p.8183) The machine will print out a reading after the person blows into the machine two times.
(3/12/10 '·Tr" Vol. I, p. 82-87) The prosecutor sought to admit the breath test but a defense
objection based upon lack of foundation was made as to exhibit I, the breath test ticket. (3/12/10
"Tr'' Vol. I, p. 89) The court sustained the objection to the breath ticket based on lack of
foundation. (3/12/10 "Tr" Vol. I, p. 89) The prosecution conducts further questioning about the
breath test document exhibit I. Then the breath test document was offered again with another
objection based on lack of foundation. (3/12/10 "Tr'' Vol. I, p. 91) The court sustains explaining
that the prosecutor must show that the device was proved. (3/12/10 "Tr" Vol. I, p. 91, L. 11-16)
The prosecutor proceeds to identify what is described as exhibit 2. (3/12/10 "Tr" Vol. I,
p. 91) Page one of that exhibit 2 provided solution numbers. (3/12/10 "Tr" Vol. I, p. 91-92/ "R"
Vol. I. p. 115-116) The second page of exhibit 2 was a log for the test that the Trooper
conducted. (3/12/10 "Tr" Vol. I, p. 92/ "R '' Vol. I p. 115-1 I 6) Page four of exhibit 2 was the
certification for the Intoxilyer 5000. (3/12/10 "Tr'' Vol. I, p. 93/ "R" Vol. I. p. 111) The next
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page was indentified as a certificate for a solution lot number which was the same as appeared on
the other forms. (3/ 12/ l 0 "Tr" Vol. I, p. 93/ ''R" Vol. I p. I I 3-114) The last page of exhibit 2 was
a calibration for the Intoxilyzer 5000. (3/12/10 ··Tr'' Vol. I, p. 94/ "R'' Vol. I, p. 112)
Testimony then moves to the video camera that was in the patrol car. (3/12/10 ··Tr'· Vol.
I, p. 94) The Trooper testified that he activated a camera in his patrol car that recorded his
contact with Mr. Kramer. The video was introduced as exhibit 3 without objection. (3/12/10 "Tr"
Vol. I, p. 97) The video was played for the jury and courtroom spectators. (3/ I 2/10 ·'Tr" Vol. I,
p. 98) The testimony further provided that Mr. Kramer had a flask. (3/12/10 "Tr.. Vol. I, p. 99)
The defense cross-examined Trooper Lind. (3/12/10 "Tr·' Vol. I, p. 100) Trooper Lind testified
he did not observe the trailer moving from side to side as it traveled down the highway. (3/12/10
·'T r,. V o.
I I , p ..10?)
_

There was a lot of road noise along the highway according to Trooper Lind. (3/12/10
"Tr" Vol. I, p. 104) The field test involved a need to hear and follow instructions. (3/12/10 ''Tr"
Vol. I, p. 104) Mr. Kramer had on several layers of clothing as he had been snowmobiling.
(3/12/10 "Tr'' Vol. I, p. 105) Head injuries and eye sight problems could affect a person's ability
to do a gaze nystagmus test. (3/12/10 "Tr" Vol. I, p. 105) Two errors on the walk and turn test
would be considered a failure of that test. (3/12/10 'Tr" Vol. I, p. I 08) The defendant did not
have it explained to him how the test was scored. (3/12/10 '·Tr" Vol. I, p. 110) There were
questions of the officer regarding what acts would be a "fault" in the field test scoring. (3/12/10
"Tr·· Vol. I, p. 111) There were a number of passengers in the truck and they had all been
drinking. (3/12/10 "Tr" Vol. I, p. 116) The red eyes that Mr. Kramer had could be due to being in
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the wind. (3/ 12/ 10 "Tr'· Vol. J, p. 11 7-118) Mr. Kramer told Trooper Lind that he had a
concealed weapons permit for the handgun that he had with him. (3/12/10 ''Tr'' Vol. I. p. 1181 19)

The Trooper testified about the breath test and the ways that a person might gi\·c an
invalid sample. (3/12/10 ··Tr"' Vol. L p. 120) The importance of the observation period and
mouth alcohol was testified to including acid reflux and other contents in the mouth. (3/12/10
"Tr'' Vol. I, p. 121) There arc two machines at the Kootenai County Jail and the Trooper was not
certain if he switched machines after the first breath test. (3/ 12/10 ''Tr" Vol. I, p. 122) After the
first invalid sample Trooper Lind testified that he stopped the test and started over. (3/ 12/10 "'Tr'·
I 22)

The Trooper testified he did not know how often the breath machine is calibrated. The
Trooper could not testify that the breath machine was certified for the location where it was
located. (3/12/10 "Tr" Vol. I, p. 123) Trooper Lind was aware that radio frequency interference
could affect the breath test results. (3/12/10 ''Tr" Vol. I, p. 123) The temperature of the simulator
solution must be verified by the operator according to the Trooper. (3/12/ 10 "Tr" Vol. 1, p. 125)
On redirect the Trooper testified he did not check the simulator solution lot number on the breath
test. The operator is not required to check the simulator lot number for the breath test. (3/12/10
"Tr" Vol. I, p. 129) The prosecution moved to admit the breath test ticket as exhibit 1. (3/12/10
"Tr" Vol. J, p. 131) The court sustained the objection noting that there had not been admitted
exhibit 2 to establish the foundation for exhibit 1. (3/12/10 "Tr" Vol. I, p. 131)
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The prosecution then moved to admit exhibit 2. (3/12/10 "Tr" Vol. I, p. 131/ "R'" Vol. I,
p. 110-116) The defense objected based upon the government's failure to bring Mr. Powell the
forensic services commander. (3/12/10 ·'Tr'· Vol. I, p. 131) Objection to the certificate of
calibration page three of exhibit 2 and certificate of simulator solution lot 7804 of David Lacock
who did not testify except by the document prepared by the state in anticipation of trial to
provide the foundation for the breath test. (3/12/10 "Tr" Vol. I, p 132/ .. R'' Vol. I, p. 113-114)
The defense objects to the denial of the right of confrontation under the Sixth Amendment under

Crawford and Melendez-Diaz. (3/12/ 10 .. Tr'' Vol. I, p. 132) Further, no one testified that either
simulator solution 007109 or 007804 were placed in the breath machine used in this machine.
(3/12/10 "Tr'' Vol. I, p. 133) The defense also asks the court to incorporate the prior arguments
made to avoid rearguing the issues. (3/12/10 "Tr" Vol. I, p. 133)
The trial court ruled that based on the Idaho Code 18-8004 and the applicable case law in
Idaho and the earlier ruling (3/ 12/ 10 "Tr" Vol. I, p. 133) the court overrules the objection and
admits exhibit 2. (3/12/10 "Tr" Vol. I, p. 134, L. 1-2/ "R" Vol. I, p.110-116) The prosecution
moved to admit exhibit 1 and the defense maintained the same objection that were earlier argued.
(3/12/10 "Tr" Vol. I, p. 134) The court overruled those objections once more. (3/12/10 "Tr" Vol.
I, p. 134) The Trooper then testified about what the results of the breath test were at .174 and

.157 on March 14, 2009. (3/12/10 ''Tr" Vol.!, p. 134) The court holds the Rule 29 motion until
after further testimony from defense because the state rested. (3/12/10 "Tr" Vol. I, p. 135) The
defense then called Michael Kramer to the stand to testify on his own behalf. (3/12/10 "Tr" Vol.
I, p. 135) Mr. Kramer testified that he had been up for about 24 hours having left his house about
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24 hours earlier. (3/12/10 "Tr'· Vol. I, p. 136) Mr. Kramer had been in the U.S.A Air Force in the
Gulf War having served 10 years before being honorably discharged. He currently works as a
plumber. (3/12/10 .. Tr·' Vol. I, p. 13 7) Mr. Kramer testified as to his disability for a back injury
which prevents him from standing or sitting for prolonged periods of time. His back is very
painful and he takes medication for it from time to time. (3/12/10 ''Tr'' Vol. I, p. 13 7) He has
pain into his feet and it feels as though he is standing on pins and needles. (3/12/10 "Tr"" Vol. I,
p. 138) Additionally, he suffers from lung disease. (3/12/10 "Tr·' Vol. I, p. 138) Mr. Kramer
testified that he was in both the first and second Gulf Wars during the burning of the oil fields.
(3/12/10 ·'Tr" Vol. I, p. 138) Since that time he has retrained himself as a plumber. (3/12/10 "Tr""
Vol. I, p. 138)
On the day of his arrest he told the officer that he had neck problems. (3/12/10 "Tr" Vol.
I, p. 139) Mr. Kramer testified that he did his best on the field agility test. (3/12/10 '·Tr" Vol. I, p.
139) He was dressed that day in bibs, thermals, heavy boots, thick socks, and quite a few layers
of clothes. (3/12/10 "Tr" Vol. I, p. 139) The gun war carried for protection up in the mountains
and he told the Trooper that he had a carry permit. (3/12/10 "Tr" Vol. I, p. 140) The weapon
permit for the permit issued by the State of Washington was offered as exhibit A. The court
admits a copy of the concealed weapons permit as exhibit A. (3/12/10 "Tr" Vol. I, p. 143)
Mr. Kramer testified that the breath machine that was used first malfunctioned and that
the Trooper then gave him a second test on the second machine. (3/12/10 "Tr" Vol. I, p. 143)
The first test was invalid then there were another two blows and the test that was entered into
evidence. (3/12/10 "Tr" Vol. I, p. 143) The Trooper never checked the defendant's mouth before

9

the test on the second machine. (3/ 12/ 10 "Tr.. Vol. I, p. 144) He has a stomach condition like
acid reflux where he brings fluids up from his stomach and part of the esophagus. (3/12/10 .. Tr ..
Vol. I. p. 145) The pain in his back on a scale from one to ten was at about a six on the day he
was riding the snowmobile. (3/12/10 '·Tr .. Vol. L p. 147) He did not consume any alcohol after
he was handcuffed. (3/12/10 "Tr"' Vol. I, p. 150) Mr. Kramer stated he did not believe he was
intoxicated on the day of his arrest. (3/ 12/J O '"Tr·· Vol. I, p. 151)
The defense argued that the court should not have instructed on the reading of .08 or
above because the state failed to establish a proper foundation for the breath test. (3/ [2/10 "Tr'·
Vol. I, p. 154) Also the defense argued the ICR 29 motion and the court denied that motion.
(3/12/10 "'Tr" Vol. I, p. 155-156)
The court then instructed the jury. (3/12/10 "Tr" Vol. I, p. 157-162) The state then made
closing argument. (3/12/ l 0 "Tr" Vol. I, p. 162-170) The defense then argued in closing that the
video was available for the jury to view. (3/12/10 "Tr" Vol. 1, p. 170) The defense argued that
the breath test was completed hours after driving. (3/12/10 "Tr" Vol. I, p. 171) The defense
argued the breath test was flawed by an invalid breath test and a re-test on a second machine.
(3/12/10 "Tr" Vol. I, p. 171) The defense challenges that exhibit 2 provided no credible evidence
that the machine was properly calibrated. (3/ 12/10 "Tr" Vol. I, p 172) The Trooper testified that
he had an invalid sample followed by two good breath samples. (3/12/10 "Tr" Vol. I, p. 172)
There was no testimony from anyone saying that they placed the simulator sample into the
machine. (3/12/11 'Tr'' Vol. I, p. 172) Further, Deb Schofield, a technician from Kentucky, said
the breath machine in this test was calibrated more than three years earlier on February 1, 2006.
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(3/12/10 "Tr" Vol. I, p. 172) Lastly, a forensic services commander Mr. Powell certified that on
February 14, 2006 the instrument was approved for Idaho Code 18-8004(4). (3/12/10 '·Tr" Vol. I,
p. 173) There was a certificate from David A. Lacock that simulator solution 7804 and 7109 hit
the proper target for values. (3/12/l O '·Tr·· Vol. I, p. 174) The government says you must trust the
breath test because of these certificates. (3/12/10 "Tr.. Vol. I, p. 175) The breath test here is not
to be trusted. (3/12/ IO .. Tr.. Vol. I, p. 180) The jury was left then to deliberate and they left the
courtroom. (3/12/10 ''Tr'' Vol. I, p. 185)
The jurors had questions regarding what was the definition of a concealed weapon.
(3/ 12/10 "Tr" Vol. I, p. 186) At the same time the jury questioned: "Does the weapon have to be
intentionally hidden?" (3/ 12/ IO "Tr·' Vol. I, p. 187) The court instructs the jury that they have all
the instructions that apply to this case. (3/12/10 "Tr" Vol. I, p. 190) The jury also requested to
view the video again which the court arranged for them to view. (3/12/10 ·"Tr·' Vol. I, p. 191192) The jury later returns verdict of guilty on DUI and not guilty on possession of a concealed
weapon. (3/12/10 "Tr" Vol. I, p. 192) The court polls the jury on request of defense counsel.
(3/12/10 "Tr" Vol. I, p. 193) Juror number six indicates that it was not her verdict of not guilty
on the concealed weapon charge. (3/12/10 "Tr" Vol. I, p. 195) All six jurors found that the
defendant was guilty of the open container. (3/12/10 "Tr" Vol. I, p. 196) The court rules the jury
is deadlocked as to the concealed weapon count. (3/12/10 "Tr" Vol. I, p. 197)
II. ISSUES ON APPEAL
A.

Did the trial court commit reversible error in admitting the breath test
certificates to lay a foundation for the breath test where the prosecution failed
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to timely disclose certificates after the defense filed a timely discovery
demand?
B.

Did the trial court commit reversible error in admitting the breath test
certificate to lay a foundation for the breath test in violation of the
defendant's right of confrontation under the Sixth Amendment, Crawford v.
Washington, Melendez-Diaz, and Bui/coming v. New Mexico?

Ill. ARGUMENT

A. The trial court committed reversible error in admitting the breath test
certificates to lay a foundation for the breath test where the prosecution failed to
timely disclose the certificates after the defense timely filed a discovery demand.

Idaho Criminal Rule 16 governs the duties of the government in disclosing evidence and
materials. ICR 16(b )(5) requires that the prosecution disclose reports of examination and tests.
ICR l 6(b )(7) requires further disclosure based upon evidence rules 702, 703, or 705 these require
disclosure of the facts and data used as a basis for the expert opinion. ICR l 6(b )(4) requires
disclosure of any reports that the prosecution intends to introduce at trial. The response is to be
made within 14 days of the service of the request pursuant to the rule.
The Idaho Criminal Code 18-8004(4) sets out that a method for the state to admit a
chemical test allows that the test may be introduced based upon "provisions of approval and
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certification standards to be set by the department, or by any method approved by the Idaho State
Police."
In the case before the court the defendant filed a written demand on March 18, 2009.
(3/12/10 "Tr" Vol. I, p. 5) The court acknowledged that number 17 of the defense demand
required the state provide ··copies of all test results that would be utilized by the prosecution for
identification purposes, including types of testing, testing procedures reagents or whatever
solvents, comparative analysis .... '· (3/12/10 '·Tr'" Vol. I, p. 9) The government provided the
documents the day before trial. (3/12/10 "Tr" Vol. I, p. 11/ ·'R" Vol. I, p. I 08-116) The defense
sought suppression based upon late disclosure and the prejudice that includes the inability to call
expert witnesses due to late disclosure to address the breath test results. (3/12/10 "Tr" Vol. I, p.
11) The defense argued that prior to the disclosure of the test certificates the state's case seemed
to be based upon no chemical test. (3/12/10 "Tr" Vol. I, p. 11, L. 13-19) The court ruled the
motion to suppress for failure to comply with discovery was untimely. (3/12/10 "Tr" Vol. I, p.
25)
Whether to impose a sanction for a party's failure to comply with a discovery request,
and the choice of an appropriate sanction, are within the discretion of the trial court. State v.
Buss, 98 Idaho 173, 174, 560 P.2d 495, 496 (1977); State v. Hawkins, 131 Idaho 396, 405, 958

P.2d 22, 31 (Ct. App. 1998); State v. Matthews, 124 Idaho 806, 812, 864 P.2d 644, 650 (Ct. App.
1993) Where a late disclosure witness has been allowed to testify, despite the defendant's
objection to the untimely disclosure, we will not reverse in the absence of a showing that the
delayed disclosure prejudiced the defendant's preparation or presentation of his defense. State v.
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Byington. 132 Idaho 589,592,977 P.2d 203,206 (1999); State v. Pizzuto, I 19 Idaho 742,751,
810 P.2d 680,689 (1991), overruled on other grounds by State,,. Card, 121 Idaho 425,432,825
P.2d I 08 I, I 088 (1991 ); State,·. Johnson, 132 Idaho 726, 728, 979 P.2d 128, 130 (Ct. App.
1999) The magistrate here elected not to exclude the evidence or impose any sanction. Therefore
the question on appeal is whether Mr. Kramer was prejudiced by the state·s discovery violation
that the trial court's refusal to exclude the evidence (certificates) constituted an abuse of
discretion.
··The inquiry on appeal is whether the lateness of the disclosure so prejudiced the
defendant's preparation or presentation of his defense that he was prevented from receiving his
constitutionally guaranteed fair trial." Byington, 132 Idaho at 592, 977 P.2d at 206; State v.

Smoot, 99 Idaho 855, 858-59, 590 P.2d I 00 I, I 004-05 (1978); Stater. Pacheco, 134 Idaho 367,
3 70, P.3d 752, 755 (Ct. App. 2000); Johnson, 132 Idaho at 728, 979 P.2d at 130; Hawkins, 131
Idaho at 405, 958 P.2d at 31; State v. Hansen, I 08 Idaho 902, 904, 702 P .2d 1362, 1364 (Ct.
App. 1985) This ordinarily requires that the complaining party demonstrate that the late
disclosure hampered his ability to meet the evidence at trial. State v. Miller, 13 3 Idaho 454, 45657, 988 P.2d 680, 682-83 (1999); State, .. Pizzuto, 119 Idaho 742,751,810 P.2d 680,689 (1991);

State v. Coburn, 82 Idaho 437,444,354 P.2d 751, 755 (1960), had a deleterious effect on his
trial strategy, United States v. Marshall, 132 F. 3d 63, 68 (D.C. Cir. 1998); United States v.

Camargo-Vergara, 57 F.3d 993, 999 (11 th Cir. 1995); United States v. Lanove, 71 F.3d 966, 97678 (I st Cir. I 995), arrogated on other grounds by United States v. Watts, 519 U.S. 148, 117 S. Ct.
633, 136 L.Ed.2d 554 (1997); United States v. Koe, 821 F.2d 604, 607-08 (1 I th Cir. 1987), or
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that it deprived him of the opportunity to raise a valid challenge to the admissibility of evidence.
Camargo-Vergara, 57 3d at 999.
Here the record establishes exactly this type of prejudice. The breath test in this case
involved an invalid sample. (3/12/10 '"Tr"' Vol. I, p. 119-121/"Tr"' Vol. I, p. 131-133)
Additionally. the operator was unable to verify or testify as to which simulator solution was in
the breath machine. (3/12/10 "Tr"' Vol. I, p. 129) In the argument regarding the admissibility of
the breath test the issue of the late discovery was raised and the prejudice stated by defense
counsel. (3/12/10 "Tr"' Vol. l, p. 133, L. 11-21) The defendant here was hampered in his ability
to challenge the admissibility and reliability of the breath test by the untimely disclosure of the
breath test certificates. The difficulty in addressing the late disclosure is even greater where the
state is allowed to lay the foundation for the breath test by certificates. The defendant is unable
then to even question the state's experts regarding the issues presented by the invalid breath test
sample or what simulator solution was in the breath machine. The court therefore on appeal
should remand the case to magistrate court for retrial allowing the defense adequate time to
prepare for the untimely disclosure evidence.

B. The trial court committed reversible error in admitting breath test certificates to
lay a foundation for the breath test in violation of the defendant's right of
confrontation under the Sixth Amendment, Crawford v. Washington, MelendezDiaz and Bullcoming v. New Mexico.
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The state addressing the charge of "persons under the influence of alcohol, drugs. or any
other intoxicants'' I 8-8004( 4) establishes various tests for "determining the alcohol
concentration''. But beyond that the statute declares: "Notwithstanding any other provision of
law or rule of court, the results of any test for alcohol concentration and records relating to
calibration, approval, certification or quality control perfonned by a laboratory operated or
approved by the Idaho State Police or by any other method approved by the Idaho State Police
shall be admissible in any proceeding in this state without the necessity of producing a witness to
establish the reliability of the testing procedure for examination.,.
The court admitted first exhibit 2 which included certificates of Mr. Powell the forensic
services coordinator (3/ 12/ IO "'Tr·· Vol. I, p. 131/ "R ·· Vol. I, p. 111 ), a certificate of David
Lacock regarding the simulator solution (3/ 12/ IO "Tr" Vol. I, p. 131-133/ "R" Vol. I, p. I I 3114 ), and that no one testified which simulator solution was installed in the breath machine.
(3/ 12/ l O "Tr" Vol. I, p. 133/ "R" Vol. I, p. 115-116) The defense objected that these documents
denied the defendant his right of confrontation under the Sixth Amendment both prior to trial.
(3/12/10 "Tr" Vol. I, p. 12-14/"'Tr'' Vol. I, p. 16, L. 1-21) The defense had previously argued that
Deb Schofield must be brought as she certified that she had calibrated the breath machine.
(3/12/10 "Tr" Vol. I, p. 15/ "R'' Vol. I, p. 112) The defense cited to both Crawford v.

Washington and Melendez-Diaz. (3112110 "Tr" Vol. I, p. 12-14)
The Idaho courts have considered issues of the right of confrontation after the case of

Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 36, 158 L.Ed.2d 177 (2004) and Davis v.
Washington, 547 U.S. 813, 126 S.Ct. 2266, 165 L.Ed.2d 224 (2006) The Idaho Supreme Court
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held that the videotaped interview in a lewd conduct case involving a forensic interview raised
issues of Sixth Amendment confrontation. The decision led to the reversal of the trial court that
admitted the video taped interview with the child witness. State v. Hooper, 145 Idaho 139, 176
P.3d 911 (Idaho 2007)
The United States Supreme Court has fmiher clarified the requirements of the Sixth
Amendment confrontation clause in Melendez-Diaz v. Massachusetts, 557 U.S.

129 S. Ct.

2527, 174 L.Ed.3d 314 (2009). The U.S. Supreme Court held that analyst certificates showing
the results of forensic analysis on seized substances were inadmissible absent testimony from the
lab technician. In this case the court held that certificates that affidavits or declarations ·'are
functionally identical to live, in-court testimony, doing precisely what a witness does on direct
examination." Melendez-Diaz v. Massachusetts, 557 U.S.

, 129 S. Ct. 2527 174 L.Ed.2d 314

(2009) citing Davis v. Washington, 547 U.S. 813,830 (2006) The affidavits in Diaz were ··made
under circumstances which would lead an objective witness reasonably to believe that the
statement would be available for use at a later trial." Washington v. Crawford, 541 U.S. 36, 52
(2004) The court in Melendez-Diaz v. Massachusetts, 557 U.S.

, 129 S. Ct. 2527, 174

L.Ed.2d 314 (2009) held "analyst" affidavits were testimonial statements, and the analyst"s were
"witnesses" for purposes of the Sixth Amendment. Absent a showing that the analyst's were
unable to testify at trial and that petitioner had an opportunity to cross-examine them, petitioner
was entitled to "be confronted with" the analyst at trial. Crawford, supra at 54
More recently the United States Supreme Court in Bullcoming v. New Mexico, 564 U.S.
(2011) has addressed the question of the admission of scientific tests and the requirements of
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testimony of lab technicians. The court held that a technicians report "is undoubtedly an
'affirmation made for the purpose of establishing or proving some fact' in a criminal
proceeding.'" Citing Melendez-Diaz v. Massachusetts, 557 U.S. __ In Bul!coming

1·.

New

Mexico the court held that in a Driving While Intoxicated case a forensic laboratory report
certifying that Bullcoming 's blood alcohol concentration violated Mr. Bullcoming · s right of
confrontation. Mr. Bullcoming was charged with aggravated driving under the influence
pursuant to NM. Stat. Ann.§ 66-8-108 (2004). A blood test was taken after his arrest at a local
hospital. The sample was sent to the New Mexico Department of Health, Scientific Laboratory
Division (SLD). A certificate of analyst was prepared that indicated that sample was 0.21 grams
her hundred milliliters. Bullcoming v. New Mexico, 564 U.S. _ _(2011) Slip Opinion 09-10876,
p. 4 of 19 June 23, 2011.
The state sought to admit the test results by calling another technician that worked at the
same laboratory. The state maintained that the tech who prepared the report was nothing but a
mere scrivener and the record was a ··business record''. Bullcoming v. Neir Afexico, 564 U.S.
_ _(2011) Slip Opinion 09-10876, p. 5 of 19 June 23, 2011
The U.S. Supreme Court granted certerior's and held: "As a rule, if an out-of-court
statement is testimonial in nature, it may not be introduced against the accused at trial unless the
witness who made the statement is unavailable and the accused has had a prior opportunity to
confront that witness." The court held that because the testimony of one person was admitted
through another the Sixth Amendment Confrontation Clause was violated. Bullcoming v. New

Mexico, 564 U.S. _ _ (2011) Slip Opinion 09-10876, p. 6 of 19 June 23, 2011
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Here in a criminal prosecution the very issue before the jury is what was the alcohol
level? The case involving Mr. Kramer raised a number of questions regarding the breath machine
and the breath test. The issue of the calibration of the machine and what simulator solution was
installed in the machi'ne. (3/ 12/10 'Tr'" Vol. I, p. 119-121/"Tr" Vol. I, p. 131-133) All of these
issues could not be adequately addressed without the opportunity to cross-examine the witnesses
that appeared through the certificates admitted in exhibit 2. (3/12/l O '"Tr"' Vol. I, p. 131-133)
Absent the right to confront the states analyst there can be no effective method to challenge their
assertions made by ''certificate". The only effective remedy is remand for a trial where these
witnesses can be cross-examined regarding their analysis.
The State ofidaho in Idaho Code 18-8004 (4) allows: "'Notwithstanding any other
provision of law or rule of the court, the results of any test for alcohol concentration and records
relating to calibration, approval, certification, or quality control performed by a laboratory
operated or approved by the Idaho State Police or by any other method approved by the state
police shall be admissible in any proceeding in this state without the necessity of producing a
witness to establish the reliability of the testing procedure for examination." In the case of Mr.
Kramer the trial judge relied upon this statute to admit the certificates (3/ 12/ l O "Tr" Vol. I, p.
133) and the government prepared those certificates in anticipation of trial. The government·uses
these certificates to avoid the confrontation clause of the Sixth Amendment relying on LC. 188004 (4) as the basis to use the certificates. When these certificates are prepared in anticipation
of trial they are then testimonial. Bullcoming v. NeH· Mexico, 564 U.S. ~(2011) Slip Opinion
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09-10876 June 23, 2011 (slip opinion p. 2 of 19) citing A-1elendez-Diaz, 557 U.S. at 116 Pp. 1011

III.

CONCLUSION

The trial court committed reversible error by allowing the "·certificates·' which were prepared
in anticipation of trial to replace Ii ve testimony. The certificates denied the defendant the
opportunity to question and cross-examine witnesses about the solution that was in the machine
and the importance of the solution. The right of confrontation is important when the state's case
relies on the breath test to convict the defendant. The defendant respectfully request reversal with
remand for a new trial with the witnesses brought to trial for proper cross-examination.

Respectfully submitted this

day of October, 2011

Douglas D. Phelps
Phelps & Associates
N. 2903 Stout Rd.
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